No. 11,210 


IN THE 


United States Circuit Court of Appeals 
For the Ninth Circuit 


James A. JOHNSTON, 
Warden, United States Penitentiary, 


Aleatraz, California, 
Appellant, | 


VS. 


Water McDonatp, 
Appellee. 


OPENING BRIEF FOR APPELLANT. 


Frank J. HENNESSY, 
United States Attorney, 
JosEPH KaresH, 
Assistant United States Attorney, 
Post Office Building. San Francisco 1, California, 


Attorneys for Appellant. 
~ FILED 
MAY 21 1946 


., OLE 


PesNa0-Waisa Perstaa Co,, San Francisco 


Subject Index 


Page 
PIMMISHICHIONALESLATEMCNE . sees cc csemcnesnesesesess 1 
SS CAVCIIGIMOMMBLACLSWeinaee aciocles cisien cities seanccd aes eaeae ds 2 
Contentions of appellant: 

(1) The court below should have issued a writ of habeas 
corpus and produced the appellee before it for 
hearing to determine if the facts as alleged by appel- 
lee were true and to afford the appellant the oppor- 
tunity to controvert the facts as alleged by the 
appellee. 

(2) The court below should not have concluded that the 
appellee was denied the effective assistance of counsel 
before the trial court and ordered appellee discharged 
from the custody of appellant ...............-.00% 

AGN ESROL EDC ICASCH eT IEMs cei cet cc oe Sees ses sesame ene 
Erotic Mt mOiea D Pell avi tere ste «(ets terelele'+ ols alelelela \clei-= =e «ice =e 
SUOMI? ooscanessoeboddeces Cop OSE USDC SO ORBOngoooGrG 18 


Cynthia oadaacansedoun Omid» OCCT Coe eee re 19 


Table of Authorities Cited 


Cases Pages 
Beard v. Bennett, 114 F. (2d) 578, 581 


Dorsey v. Gill, 148 F. (2d) 857, 866, 869, 870, 871....9, 10, 11, 17 


Garrison v. Johnston, 151 F. (2d) 1011 .................. 11 
Glasser v. United States, 315 U.S. 60 .......... 2, 3, 13, 14, 15, 16 
Holiday v. Johnston, 313 U. S, 342, 354 ..............000- 9 
McDonald v. Hudspeth, 129 F. (2d) 196, 198, 199, 317 U.S. 

EDS ee anda ventana NCR a Imereti curse 11, 12, 13, 15, 16, 17, 18 
Popew. Ett 1S 1h (2d)ei2ti28 2.6 eo eee 10 
Salinger vq Woisely265) WU) S1224.2320),. 1 eee 10 
Swihart v. Johnston, 150 F. (2d) 721 ...........-..000:- 11 
Walker v. Johnston, 312 U. 8. 275, 284 .................. © 
Wells v. United States, 318 U. S. 257, 260 ................ ‘ 10 

Statutes 
Title 28 U.S.C.A., Sections 451, 452 and 453 .............. 1 


Title 28 U.S.C.A., Sections 463 and 225 .................. 1 


No. 11,210 
IN THE 
United States Circuit Court of Appeals 
For the Ninth Circuit 


JAMES A. JOHNSTON, 


Warden, United States Penitentiary, | 
Aleatraz, California, | 
Appellant, | 

VS. | 


WALTER McDOoNALp, 
Appellee. 


OPENING BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 


This is an appeal from an order of the United 
States District Court for the Northern District of 
California, hereinafter called *‘the Court below’’, dis- 
charging appellee from the custody of the appellant. 
(Tr. 73-78.) The Court below had jurisdiction of the 
habeas corpus proceedings under Title 28 U. 5. C. A., 
Sections 451, 452 and 453. Jurisdiction to review the 
order of the Court below is conferred upon this Court 
by Title 28 U.S. C. A., Sections 463 and 225. 
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STATEMENT OF FACTS. 


This is an appeal from an order of the Cowit below 
discharging appellee from the custody of the appellant. 
(Tr. 73-78.) The appellee, an inmate of the United 
States Penitentiary at Alcatraz Island, California, 
filed a petition for writ of habeas corpus in which he 
alleged in substance that he was denied his consti- 
tutional right of effective assistance of counsel before 
the District Court of the United States for the Eastern 
District of Michigan, Southern Division, hereinafter 
called ‘‘the trial Court’’ and that accordingly his 
case was governed by the Supreme Court of the 
United States in 

Glasser v. United States, 315 U.S. 60, 
and he was therefore entitled to his discharge from the 
custody of the appellant, the Warden of the said 
penitentiary. (Tr. pp. 2-68.) The Court below issued 
an order to show cause (Tr. 68), and appellant filed 
a return to the order to show cause (Tr. 69, 70) and 
the appellee filed a traverse to the return to order to 
show cause. (‘T'y. 70-71.) The Court below then entered 
an order appointing couse! for appellee (Tr, 72) and 
both counsel for appellee and for appellant submitted 
memoranda of points and authorities in support of 
their respective contentions. Thereafter the Court be- 
low, without first issuing a writ of habeas corpus and 
producing the appellee before it for hearing to de- 
terinine if the facts alleged by appellee were true 
and to afford the appellant the opportunity to con- 
trovert the facts as alleged by the said appellee, 
concluded that the appellee had been denied effective 
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assistance of counsel during the proceedings before 
the trial Court, that his case fell within the class of 
cases contemplated by 

Glasser v. United States, supra, 
and eutered the following order: 


“MEMORANDUM AND ORDER DENYING 
MOTION TO DISMISS PETITION FOR 
WRIT OF HABEAS CORPUS AND RE- 
MANDING THE CASE AGAINST PETI- 
TIONER TO THE DISTRICT COURT OF 
MICHIGAN FOR FURTHER PROCEED- 
INGS. 


Petitioner seeks release from the United States 
Penitentiary at Aleatraz upon the ground that 
he was denied his constitutional right of assistance 
of counsel at the time of his trial upon the charge 
for which he is imprisoned. 

Petitioner with another defendant was indicted 
in the District Court of the United States for 
the Eastern District of Michigan, Southern Divi- 
sion, charged with violation of Title 12 USCA 
ss 988b(a) and 58s8b(b). Each was found guilty 
and was sentenced on January 26, 1939 to a term 
of imprisonment of 35 years. 


Undisputed facts show that at the trial, after 
the jury had been impaneled, petitioner stated 
to the court that he had had a disagreement with 
his attorney. The court did not inquire into the 
nature of the disagreement. The facts further 
show that prior to the trial petitioner had filed 
a complaint with the State Bar of Michigan al- 
leging that his attorney was guilty of violation 
of professional ethics, This complaint was there- 
after heard on March 10, 1939 and dismissed. 
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Petitioner contends that his case is governed by 
Glasser v. United States, 315 U.S. 60. 


Respondent in moving to dismiss contends that 
petitioner knew of this point, which he now raises 
for the first time, when he filed his petition, No. 
23414-S which was denied by this Court on August 
29, 1944 (affirmed 149 F. (2d) 768), and that he 
is therefore barred from asserting the point under 
Swihait v. Johnston, decided by the Ninth Circuit 
Court of Appeals on August 6, 1945. Respondent 
also urges that the very point petitioner now 
raises, namely that he was denied assistance of 
counse] was decided adversely to him in 113 F. 

2d) 984 and 129 F. (2d) 196, and that this 
Court should follow the ruling of the Tenth 
Circuit Court. 

In the Glasser case, supra, Glasser, a former 
Assistant United States Attorney was found 
guilty of conspiracy to defraud the United States 
and appealed. At the time of trial Glasser’s coun- 
sel was appointed by the court to represent one 
of the codefendants. Glasser objected to the ap- 
pomtment of his attorney to represent a co-de- 
fendant, but the appointment was made and the 
trial had. The Supreme Court said, page 70: 
‘* * * we have held that the right to the assist- 
ance of counsel is so fundamental that the denial 
by a state eourt of a reasonable time to allow 
the seleetion of counsel of one’s own choosing, and 
the failure of that court to make an effective 
appointment of counsel, may so offend our con- 
cept of the basic requirements of a fair hearing 
as to amount to a denial of dne process of Jaw con- 
trary to the Fourteenth Amendinent, Powell v. 
Alabama, 287 U.S. 45, so are we clear that the 
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“assistance of counsel’ guaranteed by the Sixth 
Amendment contemplates that such assistance be 
untranimeled and unimpaired by a court order 
requiring that one lawyer shall simultaneously 
represent conflicting interests. Lf the right to 
the assistance of counsel means less than this, 
a valued constitutional safeguard is substantially 
inipaired. * * * We are told that, since Glasser 
Was ail experienced attorney, he tacitly acquiesced 
in Stewart’s appointment because he failed to 
reuew vigorously his objection at the instant the 
appoimtment was made. The fact that Glasser is an 
attorney is, of course, immaterial to a considera- 
tion of his right to the protection of the Sixth 
Amendment. His professional experience may be 
a factor in determinmg whether he actually 
waived his right to the assistance of counsel. 
Johnston v. Zerbst, 304 U.S. 458, 464. But it is 
by no means conclusive. Upon the trial jndge 
rests the duty of seeiig that the trial is conducted 
with solicitude for the essential rights of the 
accused. * * * No such concern on the part of 
the trial court for the basic rights of Glasser is 
disclosed by the record before us. * * * The court 
made no effort to reascertain Glasser’s attitude 
or wishes, Under these cireumstanees, to hold that 
Glasser freely, albeit tacitly, acquiesced in the 
appointment of Stewart is to do violence to reality 
and to condone a dangerous laxity on the part of 
the trial court in the discharge of its duty to 
preserve the fundamental rights of an accused.’ 
The conviction of Glasser was set aside and he was 
remanded to the court for a new trial. 


The language of the Swihart case, supra, relied 
on by respondent, is to the effect that if facts are 
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known to the petitioner and they are not alleged 
in his first petition he should not be allowed to 
file another petition based upon the same mat- 
ters, for ‘to reserve them for use in a later pro- 
ceeding ‘‘was to make an abusive use of the writ 
of habeas corpus’’’. The court said: ‘Each peti- 
tion is to be disposed of im the exercise of a 
sound judicial discretion guided and controlled 
by whatever has a rational bearing on the pro- 
priety of the discharge sought. One of the matters 
which may be considered and given controlling 
weight is prior refusal to discharge on a like peti- 
tion’. The rule stated may be invoked where there 
is a repetitious filing, but if the point raised 
by the petitioner is one which affects his sub- 
stantial Tegal rights, although known and_ not 
urged in a prior petition, the trial court should 
take judicial cognizance of it. 


As we have seen, the point of assistance of 
counsel has not been heretofore raised in this 
court by petitioner. And respondent points ont 
that in McDonald v. Hudspeth, 113 F. (2d) 984 
and in MeDonald v. Hudspeth, 129 F. (2d) 196 
the Cirenit Court of Appeals for the Tenth Cir- 
cuit decided that petitioner did have assistance 
of counsel. The first case was decided before the 
Supreme Court’s decision in the Glasser case. 
The second case was decided atter, but theve is 
no reference to it in the decision of the Circuit 
Court. It is probably that the attention of the 
Cirenit Court was not called to the Glasser case 
oy its decision would have been otherwise. 


Here we have a layman charged with a serious 
crime who informs the conrt that he has had diff- 
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erences with his attorney. No inquiry ts made by 
the court into the nature or seriousness of the 
differences, or whether or how these differences 
might affect the defense offered in behalf of the 
defendant. It seems clear that this case comes 
squarely within the holding in the Glasser ease. 
‘Upon the trial judge rests the duty of seeing 
that the trial is conducted with solicitude for the 
essential rights of the accused. * * * No such 
concern on the part of the trial court for the 
basic rights of (McDonald) Glasser is diselosed 
by the record before us.’ 


Applying the ruling in the Glasser case to the 
facts presented here, I feel constrained to hold 
that petitioner was denied his constitutional right 
tu assistance of counsel, If the ‘requirement of 
the Sixth Amendment is not complied with, the 
court no longer has jurisdiction to proceed. The 
judgment of conviction pronounced by a court 
without jurisdiction is void, and one imprisoned 
thereunder may obtain release by habeas corpus.’ 
Johnston v. Zerbst, 304 U. S. 458, 468. 


In conformity with the rule mentioned in In 
re Bonner, Pet., 151 U.S. 242, 261, the diseharge 
of the petitioner will be delayed and he will be 
remanded to the United States District Court 
for the Eastern District of Michigan, Southern 
Division, for further action by that Court. 

It is therefore Ordered: 

1. That Walter McDonald, petitioner herein, 
be and he is hereby remanded to the custody of 
the United States Marshal for the Northern Dis- 
trict of California, to be returned to the United 
States District Court for the Eastern District of 
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Michigan, Southern Division, for further proceed- 
ings on the said indictment. 
2. The motion to dismiss is Denied. 
Dated: September 20, 1945. 
A, F. St. Sure, 


United States District Judge.” 
(Tr, pp. 73-78.) 


From the order discharging the appellee from 
his custody, the appellant appeals to this Honorable 
Court. (Tr. 78-79.) 


CONTENTIONS OF APPELLANT. 


The five points designated by the appellant as the 
grouuds to be relied on by hum on appeal (Tr. 132- 
133) may be summarized as follows: 

(1) The Court below should have issued a 
writ of habeas corpus and produced the appellee 
before it for hearing to determine if the facts 
as alleged by appellee were true and to afford 
the appellant the opportunity to controvert the 
facts as alleged by the appellee. 


(2) The Court below should not have con- 
cluded that the appellee was denied the effective 
assistance of counsel before the trial Court and 
ordered appellee discharged from the custody 
of appellant. 
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ISSUES OF THE CASE. 


Did the Court below act properly in adopting the 
procedure which it followed, and if so, was the de- 
cision it reached, the correct one? 


ARGUMENT OF APPELLANT. 


It must be conceded that the mere filing of a petition 
for writ of habeas corpus, whether verified or un- 
verified, does not import truth to its allegations, nor 
is such verity imported by the issuance of an order 
to show cause or by the filing of a return to order 
to show cause. In fact the filing of the return puts 
in issue every material allegation of the petition, 
and if a cause of action has been stated, a writ of 
habeas corpus must of necessity issue, the petitioner 
produced before the Court and a hearing held, so 
that it may ascertain the truth or falsity of the dis- 
puted allegations and draw the proper conclusion 
from such determimation of the facts. 

Dorsey v. Gill, 148 F. (2d) 857, 866, 870, 871; 
Walker v. Johnston, 312 U. 8S. 275, 284. 


In Holiday v. Johnston, 313 U.S, 342, 354, it was 
said by the Supreme Court of the United States: 
“The District Judge should himself have 
heard the prisoner’s testimony, and in the lght 
of it, and the other testimony, himself have 
found the facts and based his disposition of the 
cause upon his findings. The petitioner has not 
been afforded the right of testifying before the 
Judge, which the statute plainly accords him.” 
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It therefore logically follows that if under the 
statute the appellee must be accorded the right to be 
heard by the Court below, the privilege of con- 
troverting the allegations of the appellee must be 
afforded to the appellant. 


Appellant admits that if there is a single exception 
to the above-stated rule, such exception is correctly 
set forth in 

Dorsey v. Gill, supra, at pages 869, 870, 

wherein the Court citing 

Salinger v. Loisel, 265 U.S, 224, 232; 

Pope v. Huff, \4l F, (2d) 727, 728; 

Beard v. Bennett, 114 F. (2d) 578, 581; 

Wells v. United States, 318 U. S. 257, 260, 

and other authorities upon which appellant herein 
also relics, declares: : 

“It is apparent, therefore, that the words of 
the statute—from the petition itself—inelude in- 
formation, available to the judge by judicial no- 
tice, to which the allegations of the petition re- 
fer, or upon which they depend; it is the duty 
of the judge to look through the petition, to 
the record, in order that he may discover such in- 
formation; having done so, the exercise of sound 
judicial discretion may require that the petition 
be dismissed or leave to file it denied. In fact, 
this power and duty of the judge extends not 
only to the records of his own court, but to 
those of other courts as well.” 


This doctrine of the effect of the filing of a prior 
petition, upon an instant petition, so clearly enunci- 
ated in 
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Dorsey v. Gill, supra, 
finds sanction in later decisions of this Court, and 
more partieularly in 

Swihart v. Johnston, 150 F. (2d) 721, 
cited subsequently in 

Garrison v. Johnston, 151 F. (2d) 1011. 


In view of the foregoing decisions, it 1s now pos- 
sible to see the only conceivable theory under which 
the Court below acted in reaching the eonclusion that 
appellee had been denied the right of effective assist- 
ance of counsel before the trial Court without first 
issuing a writ of habeas corpus and holding a hear- 
ing thereon. It took judicial notice of the record in 
an earlier habeas corpus proeeeding imstituted by 
the appellee, decided adversely to him, of necessity 
conceded the facts as found by the District Court of 
the United States for the District of Kansas and 
affirmed by the Circuit Court of Appeals for the 
Tenth Circuit in these proceedings, 

IfceDonald v. Hudspeth, 129 F. (2d) 196, 
to be true; but while adopting these facts as a cor- 
rect statement as to what had actually transpired 
before the trial Court, it reached an opposite eon- 
clusion from that of these Courts. Otherwise how 
could the Court below have possibly been justified 
in speaking, as it did, in its memorandum and order, 
of what ‘tthe undisputed facts show’? (Tr. 73), in 
view of this unquestioned rule of law set forth in 

Dorsey v. Gill, supra, at page 871: 

“When such a petition, accompamed by a re- 

quest for leave to file, is presented to a trial 
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judge he must determine its sufficiency, with re- 
spect both to law and fact, not only upon the al- 
legations well pleaded, but upon the whole rec- 
ord. For this purpose the record in the earlier 
proceedings nnports verity; it is treated as part 
of the record in the later proceeding; and only 
to the extent that the allegations of the petition 
in the later proceeding are consistent with the 
record, will they be assumed to be tiue.”’ 


Accordingly, in determining whether appellee had 
been denied effective assistance of counsel before the 
trial] Court, and thus had been deprived of due proc- 
ess of law, the record in 

McDonald v Hudspeth, supra, 
must be carefully scrutinized rather than the allega- 
tions in the instant petition. Such scrutiny will of 
course show that the facts, as found by the Court 
below, are practically supported by the record in 
McDonald v. Hudspeth, supra, 
but the Court below should have made additional 
findings. Said the Court below im its opinion: 
**Undisputed facts show that at the trial, after 
the jury had been impaneled, petitioner stated 
to the court that he had had a disagreement with 
his attorney. The court did not inquire into the 
nature of the disagreement. The facts further 
show that prior to the trial petitioner had filed 
a complamt with the State Bar of Michigan al- 
leging that his attormey was guilty of violation 
of professional etlies. This complaint was there- 
after heard on March 10, 1939 and disimissed.”* 
Ghai) 
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Said the Circuit Court ot Appeals for the Tenth 
Circuit in 
McDonald v. Hudspeth, supra at pages 198 and 
199, 

“The trial Court found that petitioners (Me- 
Donald and his codefendant) were represented 
by Mr. Curran, competent counsel of their own 
choice, * * *; that McDonald did not state to 
Judge Moinet (the trial Judge) the nature of 
his disagreement with Curran, did not ask for 
a continuance, and did not request that another 
counsel be appoimted; that Judge Moinet gave 
McDonald full opportunity to state the nature 
of his disagreement, but that the only statement 
made was that McDonald had had some disagree- 
ment with Curran; that no request was made by 
petitioners or thei counsel for process for wit- 
nesses; that at no time during the trial did peti- 
tioners make any complaint to the Court respect- 
ing the conduct of their defense by Curran; that 
McDonald did not state to Judge Moinet that he 
had filed charges against Curran with the Michi- 
gan State Bar Association * * *.”’ 


Whether the facts as found by the Court below 
are similar or particularly similar, or otherwise, 
to the facts as found in 

McDonald v. Hudspeth, supra, 
the important consideration is, that for purpose of 
this appeal the Court below adopted the findings 
of tact as established in this prior habeas corpus 
proceeding, but as indicated, reached the opposite 
conclusion, and did so under the authority of 
Glasser v, United States, supra. 
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Thus, in the final analysis, this Honorable Court is 
called upon to deeide whether the action of the Court 
below, or the aetion of the Circuit Court of Appeals 
for the Tenth Circuit, should be sustained. The Court 
below, however, did not believe that its action in 
holding that appellee had been denied due process 
ot law, as contemplated by the Sixth Amendment, was 
tantamount to a reversal of the decision of the Cir- 
cuit Court of Appeals for the Tenth Circuit, for, 
as it said in its opinion: 
‘‘And respondent points out that in MeDonald 
v. Hudspeth, 113 F. (2d) 984 and in MeDonald 
v. Hudspeth, 129 F. (2d) 196 the Cireuit Court 
of Appeals for the Tenth Circuit decided that 
petitioner did have assistance of counsel. The 
first case was decided before the Supreme Court's 
decision in the Glasser case. The second case was 
decided after, but there is no reference to it in 
the decision of the Circuit Court. It is probably 
that the attention of the Circuit Court was not 
called to the Glasser case or its decision would 
have been otherwise.”’ (Tr. 76.) 


The appellant is reluctant to challenge the asser- 
tion of the Court below, that the attention of the 
Circuit Court of Appeals for the Tenth Circuit was 
probably not called to the ruling of the Supreme 
Court of the United States in the 

Glasser case, supra, 
‘tor its decision would have been otherwise.”’ Appel- 
lant, however, respectfully insists that the decision 
in the Glasser case was before the Circuit Court of 
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Appeals for the Tenth Cireuit when it rendered its 
own decision in 

McDonald v. Hudspeth, supra. 
This Honorable Court, taking judicial notice of the 
entire record in 

McDonald v. Hudspeth, supra, 
will find that the Glasser case was argued before the 
Cireuit Court of Appeals for the Tenth Circuit and 
was cited by the petitioner in his opening brief at 
pages 9, 15 and 16, and in his unsuccessful motion for 
rehearing. 


Now there can be no argument on the following 
score: the Court below decided that the appellee 
was denied effective assistance of counsel before the 
trial Court and based its decision solely on the ruling 
in the Glasser case, supra, because it said in its mem- 
orandwn ordering the discharge of the appellee: 

‘Applying the ruling in the Glasser case to 
the facts presented here, I feel constrained to 
hold that petitioner was denied his constitutional 
right to assistance of counsel. [f the ‘requirement 
of the Sixth Amendment is not complied with, 
the court no longer has jurisdiction to proceed. 
The judgment of conviction pronouneed by a 
court without jurisdiction is void, and one im- 
prisoned thereunder may obtain release by habeas 
corpus.’ Johnston v. Zerbst, 304 U.S. 458, 468. 


In conformity with the rule mentioned in In 
re Bonner, Pet., 151 U. S. 242, 261, the discharge 
of the petitioner will be delayed and he will be 
remanded to the Umted States District Court for 
the Eastern District of Michigan, Southern Divi- 
siou, for further action by that Court.’ (Tr. 77.) 
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The Cireuit Court of Appeals for the Tenth Circuit, 
however, did not believe that the p1roeeedings before 
the trial Court brought this case within the framework 
contemplated by the Glasser ease, supra, although it 
made no reference to the Glasser case in its opinion, 
and sustained the District Court of the United States 
for the District of Kansas in concluding that, 

“The petitioner was not denied the assistance 

of competent counsel for his defense.’’ 
McDonald v. Hudspeth, supra, at page 198. 


And of paramount nniportance is the fact that the 
Supreme Court of the United States in these proceed- 
ings denied certiorari, 

317 -U~ S., 665. 

This, then, is the crux of this appeal: does the 
ruling in the Glasser case, supra, cover the situation 
as presented in the ease at bar? Appellant respectfully 
contends that it does not and that under its authority 
appellee is not entitled to his discharge from the 
custody of the said appellant. 


While the decision in the Glasser case, supra, seems 
to indicate that the defendant is entitled to effeetive 
assistance of counsel, it does not follow that the 
mere fact he was represented by an attorney against 
whom he had preferred charges with the Grievance 
Committee of the State Bar shows he did not receive 
competent legal assistance. In the Glasser case, supra, 
the Supreme Court took great pains to point out that 
Glasser was in fact deprived of competent and cttfec- 
tive assistance of counsel by the Court’s appointment 
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of his counsel to represent another defendant, In- 
stances vccurring during the trial were referred tu 
by the Court to iHustrate the prejudice to Glasser 
through his attorney being requived to represent two 
clients. There is nothing in the record which shows 
that anywhere during the trial of the case at bar ap- 
pellee was prejudiced by having to accept the services 
of his counsel or that his attorney did not in fact 
defend him to the best of his ability. In fact the 
Circuit Court of Appeals for the Tenth Cireuit in 
MeDonald v. Hudspeth, supra, 

indicates, as already shown, that the defendant re- 
ceived competent and unprejudiced assistance by coun- 
sel who represented hin. In 

Dorsey v, Gill, supra, at page 876, 

it was said: 

‘*Evervone who is acquainted with the realities 
of practice knows the desive of some convicted 
persons to have their cases tried over again and 
their frequent repudiation of counsel after their 
hopes for acquittal or for lenient pumshment have 
failed to materialize. It is easy for such a person 
to rationalize his own wishful thinking—to- 
gether with hopeful comments of counsel—into a 
structure of promises, coercion and trickery; to 
assuine incompetency and disinterest or worse, 
upon the part of counsel. But mere general asser- 
tions of incompetency or disinterest do not con- 
stitute a prima facie showing required by the 
statute to support a petition for habeas corpus. 
District attorneys and assigned counsel are officers 
of the court; Heensed te practice, upon proof of 
character and fitness to perform professional du- 
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ties. There is a presumption of proper perform- 
ance of duty by each of them, which requires 
much more than the allegations of the present 
case to set the procedure of habeas corpus in 
motion.” 


SUMMARY. 

None of the allegations of appellee in his petition 
are deenied true, except as they are consistent with 
the record of 

McDonald v. Hudspeth, supra. 


If the findings of fact, as made by the District 
Court of the United States for the District of Kansas 
and affirmed by the Circuit Court of Appeals for the 
Tenth Cireuit in 

McDonald v. Hudspeth, supra. 
are deemed as true, the Court below acted inproperly 
in concluding from these facts that, as a matter of law, 
the appellee was demied his right to effective assistance 
of counsel before the trial Court. 


.\ppellant is glad to rest on the record in 
McDonald uv. Hudspeth, supra, 
and with that understanding he concedes that no writ 
of habeas corpus need issue and hearing held thereon. 
Under any circumstances the Court below acted im- 
properly in ordering appellee discharged from the 
custody of appellant. 
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CONCLUSION. 


This Honorable Court should conelude from the 
record that the appellee was not denied the effective 
assistance of counsel before the trial Court and should 
remand the cause to the Court below with instructions 
that the petition for writ of habeas corpus be dis- 
ilissed. 


In the alternative, this Honorable Court should 
remand the cause to the Court below with instructions 
that it issue a writ of habeas corpus and hold a hear- 
mg thereon, 


Accordingly the decision of the Court below order- 
ing the discharge of the appellee from the custody of 
the appellant was improper and should therefore be 
reversed. 


Dated, San Francisco, California, 
May 20, 1946. 


Respectfully submitted, 
Frank J. HENNESSY, 
United States Attorney, 
JOSEPH KARESH, 
Assistant United States Attorney, 


Attorneys for Appellant. 


